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Debates on Marriage Law Reform in Sweden at the Beginning of the 20" Century
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At the beginning of the 20™ century, marriage legislation was reformed in all the Nordic
countries. Male privileges were abolished and equality was declared. Marriage was constructed
as a union between two independent individuals that could be dissolved if both wanted to. It was
not until the 1960s that a similar legislation was beginning to take shape in the rest of Europe.’
This comprehensive Nordic marriage reform, which took place during the 1910s and 1920s, was
preceded by an intense debate, a systematic Scandinavian cooperation and a political pressure,
not the least of which came from the women’s organizations.

The reform was carried out at a time when marriage was considered to be in crisis. Decreasing
marriage rates, declining population, increasing illegitimacy and the effects of women working
outside the home were issues frequently discussed in the public debate. How would marriage be
saved? How would the support of women and children be arranged? How would a healthy
population be guaranteed in the modern society? These were central questions for contemporary
politicians all over Europe. One answer to these questions in the Nordic countries was this
extensive reform of the marriage laws. Equality between the spouses was an important aspect
and objective with the reform. Individualization, liberalization and secularization were other
important features. Alongside these marriage reforms, new child laws were also adopted giving
illegitimate children extended rights.” The children laws were, in the same way as the marriage
laws, unique from the European perspective.’

For a long time, this early marriage reform, where gender equality was put at the forefront, did
not receive much attention within research. Contemporary observers, however, presented it as
groundbreaking and noted with satisfaction that the Nordic countries had been pioneers in this
field.* The uniqueness of this Nordic marriage reform was later stressed by the British legal
historian David Bradley. In the study, “Family Law and Political Culture” from 1996, he pointed
to fundamental differences between British, German and Nordic legal culture with respect to
how the relationship between the state and the family were perceived. In Britain, the family was
understood as a private sphere where the state should intervene as little as possible. In Germany,
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the state intervened but in favour of a patriarchal order, while in the Nordic countries the reform
stated that equality between the spouses should prevail.®

In the research project, “The Nordic Marriage Model in a Comparative perspective”, | have,
together with three other Nordic researchers, made a detailed study of the laws and reform
process behind them, which is the basis for this article.® Within gender research, the relationship
between modernity and gender is often understood in more structural terms, where the male
breadwinner family is seen as a common characteristic for gender relations in modern western
society. Instead of taking this for granted, this has been made a question for analysis in the
project. What kind of marriage did the reform actually construct? Was it a break with a
patriarchal order or did it just represent a modified form of gender inequality, as has been argued
by some researchers? Two assumptions were that concepts such as power, gender, division of
labour and equality must be understood from the historical context and that it is important to
highlight the historical actors to understand historical change.” In this article, | will concentrate
on the Swedish reform processes and debates.® The analysis is guided by three main questions:
How did the reform of marriage relate to other contemporary political debates around social
reform, population policy and eugenics? What did the contemporary actors mean when they
talked about equality? Which role did the women’s organizations play in the process? | will start
by briefly putting the question of marriage in a wider context, discussing the reform in relation to
the specific Nordic path towards a modern society, before concentrating on the Swedish case.

1. Marriage and modernization in the Nordic countries

The Nordic countries are characterized by a rather late modernization in terms of
industrialization, the development of an urban middle class and legislative reforms. This meant
that the process of modernization ran parallel with the process of democratization and the growth
of popular movements. In our project, we have argued that this direct development from a
mainly agrarian to a modern, democratic society at least partly can explain the distinctiveness of
the Nordic marriage reform as well as women’s role in the process.”

The economic liberalization and the democratization of political life were processes that
developed relatively painlessly and without major conflicts in the Nordic countries. In the middle
of the 19th century, freedom of economic activity was introduced, the capital markets were made
free and universal education was introduced. In 1915, universal suffrage for men and women had
been introduced in all the Nordic countries, except Sweden, where women got this right in 1921.
At the time of the outbreak of the First World War, the parliamentary principle was at least
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formally accepted. Parallel to this, the church lost influence in legislation and politics. A wide
range of social movements, secular as well as revivalist, played an important role in this overall
process of modernization.

It was, however, not obvious that individualism and freedom for women would also be
recognized, especially not the married women. From the middle of the 19™ century, equality
between the sexes and the role of the family in modern society became the subject of heated
debates. The Nordic women’s movement, which began to grow towards the end of the century,
demanded individual rights for all women independent of their marital status. This also meant a
demand for abolishing the old hierarchical power structure in the family. This was a
controversial claim that male politicians, lawyers and the church did not automatically support.
In spite of the fact that women’s work was of great importance in these agrarian and poor
societies, the idea of woman as a free and financially independent individual aroused resistance.
But, a combination of pragmatism and the presence of a group of radical liberal male politicians
and lawyers who supported the women’s movement led to changes in the laws at the end of the
19™ century. In a first stage, it was mainly unmarried women who were affected by getting their
majority and extended rights to education and work, but through some partial legal reforms
married women also received increased economic rights. In Norway and Denmark, they even got
their majority, but in these countries as well as in Sweden and Finland, the husband still had the
authoritative right to decide on economic matters as well as in issues concerning the children.
Interesting enough, married women in Denmark, Norway and Finland got the right to vote before
their position within marriage was profoundly reformed, while in Sweden both reforms were
approximately parallel.™

a) The Scandinavian cooperation

The need to reform marriage legislation had long been on the agenda when the reform process
started in 1910. It had been discussed in parliamentary debates, at common Nordic lawyers
meetings and within the women’s organizations.™* The immediate cause for starting the reform
process was the development of international private law. After having joined the 1905 Hague
Conventions relating to marriage in 1909, the Swedish government took an initiative to
harmonise Nordic marriage laws. It started as a Scandinavian cooperation, including delegates
from Denmark, Norway and Sweden. A common law committee was established which met
numerous times between 1910 and 1918 to create a new model for marriage legislation. Inter-
Scandinavian migration was mentioned as one of the main factors necessitating harmonisation.
Another explicit goal was to enhance gender equality. The commission also expressed the fear,
often heard in public debate, that young women would hesitate to marry as long as the law
deprived them of their majority and economic independence.'® This means that the woman
question from the very beginning of the preparatory work was an issue of great significance as
was an eagerness to stabilise family ties.
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The Scandinavian Committee issued two reports: one in 1913 dealing with the formation and the
dissolution of marriage, and another in 1918 that addressed the legal effects of marriage. The
legislative bodies of each country passed these bills with only minor amendments. In all
countries, most parties but predominantly the liberals were in favour of the suggested reform.
The church was no longer opposed to the reforms as such, and its role in the debates was more
insignificant than before. The reform did not seem to be very controversial politically. The
political consensus — or the will to compromise — was evident. This has, in fact, been seen as a
significant aspect of Nordic political culture.*® While Scandinavia includes Denmark, Norway and
Sweden only, the Nordic countries comprise also Finland and Iceland. Since those countries choose
to adopt similar marriage laws during the 1920s the result of the process was a common Nordic
marriage model.

b) The political situation in Sweden

In Sweden, as in the other Scandinavian countries, it was mainly male lawyers and liberal
politicians that pushed the question, but the women’s organizations also had a prominent role,
directly as well as indirectly. They were invited to give their comments on the draft bills and in
1915 the national Family Law Committees included one woman among their members, and these
women also joined the Scandinavian committee.** There was also a Nordic cooperation among
women. In 1914, a Nordic feminist meeting was called upon to discuss the issue in
Copenhagen.™

Politically, Sweden was more conservative than the other Scandinavian countries at this point in
time and women lacked the right to vote. This has been seen as an important explanation for a
development of a rather close cooperation on concrete issues between different women’s
organizations in Sweden, which was hardly the case in the other Nordic countries.*® The Swedish
women’s movement also seems to have been stronger and, even if the gendered division of work
was rarely thoroughly questioned during the early decades of the 20th century, the Swedish
women’s movement defended women’s right to work outside the home to a greater extent than in
the other Scandinavian countries.'” This may partly be due to the fact that the social democratic
women’s movement was more developed in Sweden. Within the bourgeois women’s movement
there was also a more radical liberal fraction that adopted a more equality-oriented feminism.®
Even if women were formally excluded from politics, they could act in other ways through
informal channels and networks and through various organizations. In this respect, the Nordic
women’s movement seems to have been more influential than in many other European countries,
at least in comparison to Germany, where women’s organizations were prohibited until 1908.%°

The most important national organizations engaged in the marriage law debate in Sweden were
the Fredrika-Bremer-Association, the National Council of Women of Sweden, the social
democratic women’s organizations and the National Association for Women’s Suffrage. The

13 See for example Strath & Sgrensen 1997, p. 20, Christiansen & Petersen 2001, Petersen 2006, Melby et al 2010.
* Melby et al 2006, p. 18.

15 Melby 2006 et al, p. 64-70.

18 sainsbury 2001; Bergman 2003.

17 Sommestad 1997, Hagemann, 2002.

18 Carlsson 1986, Manns 1999, p. 178.

19 Evans 1976: p. 10f, Kulawik 1999.



Fredrika-Bremer-Association was the most important bourgeoisie women’s organization founded
in 1884.% The National Council of Women of Sweden was a local branch of the International
Council of Women, established in 1896. It assembled many different kinds of women’s
organizations, some of which were feminist, and it had a relatively cautious and conservative
image.”* The Social Democratic Women’s movement emerged during the 1890s. A formal
national organization was not established until 1920, but the social democratic women held
national congresses from 1907, appointed a central committee and had a journal founded in
1904.% The last of these organizations was the National Association for Women’s Suffrage,
founded in 1904. At the time when the debate on the marriage reform started, a more radical
feminism gained ground in the suffrage organization.”® Neither the National Association for
Women’s Suffrage nor the social democratic women were part of the local branch of the
International Council of Women.?* Even if the women’s organization’s principal views on
emancipation differed, they cooperated on specific issues, as in the case of the marriage law
reform.

When the law proposals were put forward in the Swedish parliament in 1915 and 1920, they
evoked intense discussions. The critique mostly came from the conservatives while liberals and
social democrats — if not all factions — supported the proposals. There were conservatives that
were totally against it, but in most cases it was a question of changing details and formulations.
The debate on the two proposals will be treated separately and start with the debate over
formation and dissolution of marriage.

2. Formation and dissolution of marriage

The Scandinavian committee issued the report on the formation and dissolution of marriage in
1913, and in Sweden a law was adopted in 1915. Corresponding laws were adopted in Norway in
1918 and in Denmark in 1922.?

a) The main features of the law reform

One important aspect of this part of the law reform was the liberalisation of divorce. In 1909,
Norway had already passed a liberal Divorce Act that was a formalisation of the liberal divorce
practice through dispensation, which had been prevalent in all Nordic countries prior to the 20"
century. The Norwegian Act laid the basis for the Nordic reform in which no-fault divorce was
accepted as the basic principle of divorce legislation, which meant that the spouses had the right
to divorce if both wanted it. In earlier law, divorce could be obtained only due to adultery or
desertion. Now divorce could either be obtained by mutual consent on the grounds of
incompatibility, or by the claim of one of the spouses on a number of specific grounds including
neglect of maintenance, alcoholism and irretrievable breakdown of marriage.
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At the same time as this law gave individuals the right to divorce it also, with its judicial
consequences, aimed to secure the maintenance of the other spouse, usually the woman, and of
children. As a rule, the matrimonial property was to be distributed equally between the two, i.e.
deferred communal property.?® During the period of separation, mutual maintenance continued.
After divorce, a maintenance order should be issued, requiring the one to support the other
depending on needs and capacity. Especially in Denmark and Norway, housewives were
understood to be dependent on such support, whereas in Sweden, a clean break was more
favoured even though a corresponding maintenance rule did exist there as well.

The regulations concerning the formation of marriage in the old law had mainly been related to
age and Kkinship and were largely based on ethical and religious grounds. There were some
impediments related to certain forms of handicap, but they were few. With the new law, the
marriage age for both women and men was raised. The marriage age for women had by tradition
been high in the Nordic countries, following the north-western European family pattern.?” Now
the marriage age for women was further raised, which was a signal that also the woman should
be a mature and independent individual when entering into marriage. The impediments based on
kinship became less important at the same time as more medical impediments were added to the
law. These impediments were justified with eugenic arguments and aimed to create a healthier
population. The legislators turned to medical expertise to get their points of view on the reform
proposal, not to church authorities.”® Marriage was no longer seen primarily as a moral and
religious but also a medical issue to a great extent. This change was made possible by the early
20" century growth of genetics and scientific knowledge of heredity.? In fact, the law reformers
were utilizing the latest scientific knowledge of their time. The illnesses regarded as
impediments were, for example, mental disease, epilepsy, alcoholism, deaf-muteness, and
contagious diseases such as venereal disease and leprosy. However, even though eugenic
ideology played an important role in the debate, the marriage impediments that finally were
listed in the laws were more limited than what the most eager advocates of eugenic legislation
would have preferred. The Swedish law, however, came to contain more medical impediments
than the Danish and Norwegian laws. Another aspect of the law which aroused debate in
Sweden, were the new rules for the constitution of a marriage, which stated that the official
marriage ceremony, either in church (the most common) or civil, became obligatory.® In the
Nordic countries it was by tradition very common that couples lived together and even had
children without being married.*! This meant that the betrothal had a legal significance in earlier
law, which it now lost.

The law proposal on the formation and dissolution of marriage, presented by the Swedish law
commission in 1913, and the law adopted in 1915 followed the recommendations given by the
Scandinavian committee on the whole. At the end of the process, women were given the
possibility to present their points of view directly to the committee.
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b) Liberalization of divorce

The need for a liberalization of the divorce law and for a revision of the rules regulating the
formation of marriage had already long been discussed in public debate and in parliament. A
parliamentary bill from 1891 had proposed that a wife should have the right to divorce if the
husband had misbehaved severely and later, in 1902, it had been suggested that the father’s
automatic right to custody should be abolished if both spouses were judged guilty of the divorce.
In the later case, the initiative had come from the Fredrika-Bremer-Association. 3 Other bills
presented concerned obligatory medical examinations before marriage and that infectious and
hereditary deceases should be a reason for divorce.*

The law proposal that was put forth in 1915 followed these guidelines. The debate was intense
and complex and didn’t always follow political lines. On a more general level it aroused
questions relating to more principal views on individual freedom, state intervention and sexual
morals.

That the divorce legislation needed to be liberalized seems, in 1915, to have been an opinion that
the majority of the members of parliament shared. The principle that unhappy marriages now
could be dissolved by mutual consent only, was not easy for everybody to accept however. The
more general acceptance of liberalization may be related to a wish to formalize an already
existing liberal divorce practice, where many couples divorced, albeit under different names,
categorized as abandonment. If one of the spouses went to another country, and stayed there for a
specific period, the other could ask for divorce. In Sweden, it was common to go to Copenhagen
and this kind of covert divorce practice went under the name of “Copenhagen travels”.*
According to the Law Committee’s estimates, arbitrary abandonment was by far the dominant
cause of divorce between 1901 and 1910.* But, except for an adjustment to current practice, an
important argument for changing the law was, paradoxically, that liberalization of divorce was
seen as a means to strengthen marriage — the argument was that more women would enter into
marriage if they had the legal right to divorce if the husband misbehaved. This was an argument
put forth in the public debate as well as in the parliament and it was also prominent in the
women’s organizations.*® These organisations were all — on different grounds perhaps — in
favour of a liberalization of the divorce law. For example, Lydia Wahlstrom, a leading figure
within the Fredrika-Bremer-Association, believed that the marriage reform, including more
liberal divorce rules, should improve the social morality and counteract what she called “wild
marriages”.3 It is interesting to note that the National Association for Women’s Suffrage and the
social democratic women’s organizations wanted to go even further in the direction of free
divorce and suggested that divorce could be granted even if only one of the parties wanted it —
that meant a complete no fault-principle.*®

32 Dagny, 1891, p. 110, Cederschiéld 1903, p. 70f

8 AK Protokoll, 1904, motion 269.

** Matovic 1984.

% Of a total of 4735 divorces 2224 were to be found under the category “arbitrary abandonment”, Lagberedningens forslag 1915,
p. 375, 611.

36 Wetterberg 2000.

37 Wahlstrém 1909, p. 9.

% Hertha no 9 1915; Réstratt for kvinnor no 7 and 9 1915; Morgonbris no 3 1915.



c) Marriage impediments

The debate on marriage impediments was also basically about individual freedom, with more of
a focus on restrictions than liberalization. To what extent and on what basis should the law limit
individuals’ rights to marry? The Scandinavian law committee had turned to the Medical Faculty
at Uppsala University to learn about the latest medical findings on heredity and genetics and to
answer these kinds of questions.*® The overall aim was to improve the health of the population
and prevent marriages that were supposed to cause degeneration. The debate that followed the
Swedish proposal, which contained more restrictions than the Danish and Norwegian ones,
illustrates the complicated character of the question. The medical restrictions became more
extensive than before, but not as extensive as some had wished. In the debate, there was a
resistance to the eugenic ideas on ethical but also scientific grounds. The law committee at
several points in its proposal also emphasized that medical science still could not comment with
certainty on the degree of hereditability of different diseases.*

If we leave the advice from the experts and go to the public debate, the statements made were
much more definitive on these questions. The eugenic ideas were part of the contemporary
thought and there was no direct connection either to political affiliation or sex. Below are some
female voices from the debate, which illustrate that women as much as men seem to have
supported eugenic ideas.

“In the same way as we, through socialism, consciously want to guide the production, we want to
consciously and through eugenics create healthy, strong individuals”, writes the leading social
democrat Kata Dalstrom in the women’s movements journal in 1911.** Frida Stéenhoff, a radical
and independent feminist, spoke of the need to “[...] snatch procreation from the dominion of
chance and bring it up on a purposeful level of judgments and caution.”*? Discussing the
marriage reform in 1915, Agda Montelius, the chairwomen of the Fredrika-Bremer-Association,
claimed that the law should have gone further and introduced more extensive marriage
impediments.*® Finally, Ellen Key, the internationally well-known feminist, was among those
who pushed those thoughts even further. Apropos alcoholism and marriage, she writes: “A
woman’s alcoholism should be both an absolute basis for detention and a marriage barrier, until a
doctor has declared her completely healed [...] For a man, alcoholism should be a marriage
obstacle until he, with credible proof, can prove that he has abstained from alcohol for one
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An important aspect of this debate concerned the right of the state to intervene in individual and
family life. This was at a time when government agencies’ ability to control increased, but the
suggestions to introduce obligatory medical certificates before marriage, for example, were also
met with resistance since it was seen as a violation of privacy. This was long before the
acceptance of sterilization as a means to improve the quality of the population. While the later
sterilization policy mainly affected women, the eugenic and medical impediments that were
discussed at the beginning of the century and in relation to marriage law, were mainly related to
men — namely venereal diseases and alcoholism.*® These were core issues within the women’s
movement, whose members often were engaged in the temperance movement and also worked
against prostitution.

There were doubts as to whether medical science was advanced or developed enough to lay the
groundwork for extensive marriage impediments, but there was also a fear that an extension
would have negative consequences in a broader social and political perspective. The Medical
Faculty had pointed to the contradiction that existed between an appropriate marriage rate and
desired fertility within marriage on the one hand and healthy offspring on the other.*® Excessive
impediments could lead to a significant population decline or even have the effect that people
simply would ignore the law and live together without marrying. Thus, one parried between
different perceived threats: degeneration, population decline and more illegitimate relations.

All in all, it is clear that medical arguments were put at the forefront of the debate. The
politicians and legislators now turned to the medical authorities for advice, not to the church. It is
strange to note that the church, which for centuries had been the most important institution after
the state concerning the regulations of marriage, was not involved in the preliminary
negotiations. The religious authorities also complained about not having been given a more
important role in the legislative process. | will not go into more detail on this issue, but what is
important to point out is that the marriage law can be seen as the first building block in the
modern welfare state based on social engineering.*’

d) What was to constitute a marriage?

Another question related to this part of the law that evoked debate was that the official marriage
ceremony, either in church (the most common) or civil, became obligatory. This meant that the
betrothal now lost its legal significance. In the Nordic countries it was by tradition, as mentioned
above, very common that couples lived together and even had children without being married. In
Sweden, there was even a specific concept, “Stockholm marriages”, for those couples living
together without marrying. If a man had given a promise of marriage and did not fulfil it, the
women and the children, according to the Swedish law, should have the same rights as married

wives and legitimate children. This institution was called “the unfulfilled marriage™.*®
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The abolishment of the unfulfilled marriage evoked an intense debate related to sexual morality
and individual freedom. Three of the four national women’s organizations sent statements to the
Law Committee in which they defended and wanted to keep the unfulfilled marriage with the
argument that it gave protection for unmarried women and their children.*® Pushed by women
activists, liberal members of the parliament, who in other situations defended individual freedom
and rights, changed sides and defended an institution, which in practice meant a forced marriage
for men, albeit temporarily.*

The unfulfilled marriages were not retained, but the demand from the women’s organizations
that the situation of unmarried women and illegitimate children would be considered in future
legislation was met, and in 1917 a law regarding children born out of wedlock was adopted in the
Swedish parliament. This law didn’t go as far in equalising children born within and outside
wedlock, as did the Norwegian counterpart from 1915, but it tried to secure maintenance for
children born out of wedlock. In the case that the father had given a marriage promise, they also
got the right to inherit from him. At least three of the mentioned women’s organizations
supported more liberal divorce legislation, and two of them even wanted to go further in the
direction of free divorce. Indirectly, they thereby accepted that a marriage should be based more
on emotion than on duty, but to really accept sexuality outside marriage went too far. The same
year the Scandinavian Law Committee was established, there was a big demonstration arranged
by women’s organizations in Stockholm against sexual immorality and contraceptives. Radical
liberal and social democratic women, however, never openly supported these kinds of actions.™
But these disagreements on sexual morality and other issues were not an obstacle to cooperation
on the reform of the Marriage Act.

The parliamentary debate on the unfulfilled marriage didn’t follow political positions in general.
Some conservatives accepted the proposal, others not. According to a conservative and religious
point of view sexuality belonged to marriage, but the tradition of betrothal could still be
defended in the name of tradition and since it meant a commitment to marriage.*® Those who
defended the proposal from a more leftist and secular view, wanted to give the individual more
freedom and argued, in line with the family law committee, that marriage was an arrangement
between the two independent parties.>® However, there were also, as we saw above, liberals and
social democrats that wanted to keep the so-called “unfulfilled marriages”. Like so many times
in this debate, a wish to defend individual freedom collided with other interests; in this case, the
moral and economic protection of the unmarried mother.

The debate in parliament and in society on the 1915 law had been harsh; not everybody was
happy, but with this law the first step had been taken towards a modernization of this very old
marriage law. It implied liberalization and secularization but also increased state control. To
some extent, it also promoted a more equal relationship between the spouses.

49 Skrivelse till lagutskottet 13/4 1915, Fredrika-Bremer-foérbundet, Protokoll 13/4 1915; Hertha no 9 1915, Morgonbris no 5
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The women’s organizations were generally happy with the bill. They particularly appreciated
that the spouses in most respects were portrayed as equals. Swedish women didn’t have the right
to vote or to be members of parliament at this point in time, but they were called in as experts.
They also used informal channels, such as male friends, colleagues and husbands, to exert
influence.>® In general, it was the political left who pushed the question and they also, as
mentioned above, put forth the women’s views in the parliament. Parliamentary initiatives on
questions concerning marriage law and other questions important to women, such as the right to
vote, introduction of a mother’s insurance and abolishment of the regulation of prostitution,
came from a rather limited group of — mostly liberal — men. It was always the same names that
reappeared. The women’s movement had been deeply engaged in the law process and their
involvement became even stronger when the law committee in 1915 started to work with the
other part of the law: the legal relationship between spouses.

3. The legal relationship between spouses

Perhaps the most controversial part of the reform concerned the legal relationship between the
spouses. As already said, married women in Sweden were still formally under the guardianship
of their husbands. In Sweden — and in Finland, which had formerly been a part of Sweden — there
existed a specific concept for this relationship between the spouses, i.e. “méalsmanskap”. The
husband was the head of the household and had formal power over all family affairs. This meant
that he had authority over all household members and that he managed the household property.
He was also the children’s legal guardian. It was the marriage law from 1734 that, with minor
changes, was still in force.*

The abolition of male power within the family, especially economic power, was of central
importance for the women’s movement from the beginning. Significantly enough, the first
women’s organization, constituted in 1873, was named The Association for Married Woman’s
Property.>® The issue had at that point been on the political agenda for some time. Already in the
1850s a liberal parliamentary member had suggested an abolishment of male power within
marriage. His main motivation was that young women would otherwise turn their backs on
marriage.>’ As we have seen, this was an important argument when liberalization of divorce was
discussed, and it was to become even more central when this other part of the law was discussed.

a) The Scandinavian proposal

In 1915, the work started with this part of the law within the national committees and on a
Scandinavian level. The main focus was on economic matters. Among lawyers, within public
debate and in women’s organizations it had long been debated which solutions would be most
appropriate if the husband’s right to decide over and administer the common property would be
removed. Should the spouses jointly own and decide over the household’s economic means, or

** Florin 2006.

% Boéthius 1969: p. 16f, Blom & Tranberg 1985, p. 184..
%6 Manns 1997, p. 50.

5" Manns 2000. Wetterberg 2003, Melby et al 2006, p. 196.



should individual ownership, which had been introduced in English marriage law in 1882, be the
most appropriate within marriage? The problem with individual ownership was that it didn’t give
those women who had no income or property a more independent and secure status, which was
one of the aims of the reform. This problem was vividly discussed in the Scandinavian
committee and on a national level. For the women members of the Scandinavian committee, as
for the women’s organizations, this was seen as a core issue and a lot of initiatives were taken.
After endless discussions in 1918, the proposal that was presented was a kind of compromise.
Individual ownership within marriage was the overarching principle, but this rule was
supplemented by other provisions aiming to strengthen and secure the position of wives.®

There are four novel features that are of importance concerning the economic relations between
the spouses. Firstly, husband and wife were, as previously mentioned, declared independent and
formally equal owners of their own property during marriage. Secondly, in the case of
dissolution of the marriage, their assets should, as the Swedish law of 1915 already stated, be
divided into two equal parts (i.e. deferred communal property), unless otherwise agreed in a
marriage settlement. Thirdly, the spouses were declared jointly responsible for the maintenance
of the family, which meant that women’s unpaid work at home was legally recognised as family
support. However, even if the two main forms of maintenance were declared to be equal, there
was little doubt that the woman was the economically dependent spouse. This was the
background for the fourth novelty: a provision that furnished the wife with independent
housewife’s rights, which meant that she had the legal right to get money from her husband for
household expenses and for personal use. This rule intended to secure the economic position of
the housewife, who supposedly seldom owned or earned any significant self-supporting means.
If the husband failed to provide adequately for his wife and for the family, the court could issue
an obligation to do so.

When it concerned the custody of children, the Scandinavian committee proposed that the
mothers in marriage should get the same right as fathers to decide for their children in everyday
life. This was already the case in Denmark and Norway and it now came to be introduced in
Sweden as well. By this reform, economic custody was distinguished from daily custody. Even if
the borderline between the two elements of custody was blurred, it meant that full equality was
not achieved at this point.>® The Swedish proposal also included an additional deviation from the
equality principle by denying women the right to keep their own family name. This had not been
regulated at all earlier, but now it was stated that a wife automatically should be given her
husband’s family name. However, she could apply for permission to have a double family name.
The Scandinavian countries chose different paths on this issue, but in none was it possible for the
husband to choose the wife’s family name.*

Rather than a pure economic or property rule, the Scandinavian proposal established an ideal
marriage based on gender difference, where the spouses were responsible and independent
individuals on the one hand and had to cooperate for the benefit of the whole family on the other.
The reform therefore presented what we in our project have called a modified dual-breadwinner
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model, characterized by individualism, communal responsibility and gender difference® — a
question we will return to later.

b) A debate among women

As previously pointed out, the aim to defend individual freedom came in opposition to other
interests; it could be the protection of women and children or other broader interests linked to
population policy. One of the leading lawyers in the Scandinavian law committee argued
consequently that the law should stick to a mechanical equality principle and not deviate from it
whether in favour of women or men. He proposed individual ownership within marriage even if
it meant a weaker position for the woman that had no property or income. This question was
thoroughly debated in an interesting way among Swedish women’s organizations.

With the initiative of a leading member of the women’s movement, a radical proposal had been
worked out by the lawyer George Stiernstedt in 1915. The essence of the proposal was that all
property, including earnings acquired during marriage, should be seen as common and be
divided into two equal and individually owned parts. This was a solution in between the two
previously discussed, i.e. common ownership on the one hand and individual ownership of one’s
own income and property on the other, a solution especially favourable for women without their
own property or income.

The proposal was widely discussed in women’s journals and at joint meetings with
representatives from the most central women’s organizations, sometimes including social
democratic women.®? In the discussions, this idea received a lot of support, at least in theory, as
an ideal, but it also met with opposition. One objection was of a more pragmatic nature, namely
that such a far-reaching reform would never be accepted in the parliament, which was probably
true. The most important critique was that the proposal was in opposition to the claim that
women should have the right to dispose over their own income, which had been so central to the
women’s movement. This objection came from the leading social democratic woman, Anna
Sterky, but also from prominent liberal women. There was something repulsive about the idea
that another person should dispose over the income earned through one’s own work, as the
lawyer Mathilda Staél von Holstein argued.

Other liberals, as well as conservative representatives, spoke in favour of the proposal, but the
opinions on this issue did not totally follow organizational boundaries. It is interesting to note
that most of those who talked in favour of the proposal came either from the more conservative
National Council of Women or from the more radical liberal Suffrage Association. This can be
explained by the fact that the proposal had a conservative as well as a radical touch. It could be
seen as conservative, in the sense that it would strengthen the family as an institution and
preserve the gender division of labour, but also as radical since it aimed at doing away with the
economic power of the husband within the family. This duality explains why the proposal had
supporters among conservative as well as among radical liberal women.

61 Melby et al 2006, p. 288-300, Melby et al 2010.
52 Melby et al 2006, p. 211-218, Wetterberg 2002.



Ultimately, an agreement could not be reached. In the joint resolution that the women’s
organizations submitted to the marriage law committee in 1916, the equal sharing proposal was
left out. Instead, they proposed that it should be possible to choose among different economic
models in marriage. The question of name was left out.®®> Somewhat surprisingly perhaps, the
question of whether a married woman should be entitled to retain her family name when married
evoked debate among the women. For most engaged in the discussions, it was obvious that
women should continue to have this right while some, in the name of the unity of the family,
argued against.**

The debate among women’s organizations about different economic models within marriage
shows that women activists were extremely aware that the conditions for women were very
different depending on class and whether they had their own income. It was almost impossible to
find a solution fitting to all. When Stjernstedt’s proposal was abandoned, women activists tried
to influence the law proposal in more modest ways, and one of these was to claim that the
woman who didn’t have her own means should have the legal right to get a financial contribution
from her husband to cover personal and household costs. The Norwegian member of the
Scandinavian Committee, Elise Sem, brought this forth with support from the other women
members, Emilia Broomé from Sweden and Estrid Hein from Denmark.® It was not easy to get
acceptance for this claim especially because it included a requirement that all means of support
that the wife received from her husband also should become her own property — those for
personal needs as well as those for the needs of the household. The claim was accepted at last,
but without giving the wife personal ownership of household means. If the women member had
not pursued the issue so energetically, it would have probably not come up at all. Their claim for
housewife’s rights, which also implied that the wife could go to court if her husband did not
fulfil this obligation, was based on the view that housework was to be valued as work on par
with labour outside the home. This was a core question for the women’s organizations, brought
forth from the beginning together with a claim for a reciprocal maintenance obligation within
marriage. The proposal that the Scandinavian committee finally presented also followed the
broad outline of their proposals. “It seems as if the women get their way,” as one of the members
of the Committee put it. *°

d) The parliamentary debate

The proposal was completed and presented in 1918 and the reform of the entire marriage law
was taken up in the parliament two years later. There had just been a change of government. The
first purely Social Democratic cabinet had replaced the previous Liberal-Socialist coalition
government that had been in power since the spring of 1917. These political factors were
probably of importance for the proposal being attended to so quickly and benevolently. A
conservative opposition, however, showed up just before the parliamentary discussion. As this
storm of protest seemed to be on track to growing stronger in parliament, the women’s
organizations gathered once again in joint meetings on resolutions, now in favour of the proposal
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submitted. Faced with the threat that the proposal could be postponed, a large number of
women’s organizations sent a new letter in which they gave the proposal their full support.67

Since the work within the law committee seems to have gone quite peacefully and without any
deeper disagreement, this backlash was probably somewhat unexpected. A debate that raged in
Denmark at the same time around a book written by Harald Nielsen, called “Modern marriage”,
which was very critical of the Danish proposal and the proposed individualization within
marriage was certainly a significant factor.®® Karl Tiselius, a member of the Swedish Law
Committee, expressed his surprise that this book had been met with such an “inexplicable
admiration” in Sweden. “Since it took the viewpoint [...] almost exclusively from the aspect of
the purely physical sexual relationship,” it seemed to him to be irrelevant.®” These conservative
opponents saw the bill as a threat to marriage and the very foundations of society. This type of
criticism, which reappeared in the parliament, saw the proposed law as too individualistic. There
was also another kind of criticism in public debate, which on the contrary believed that the law
should go further in the individualized direction. This position, often linked to different types of
feminist thought, was of minor importance in the concrete debate on the Marriage Act
however.”

The parliamentary debate was rather lukewarm in the second chamber, but more heated in the
conservative-dominated first chamber. There the stands were filled. The members of the Law
Committee as well as the better-known representatives of the women’s movement were all
there.”” Some members had suggested that the entire proposal should be rejected. An
overwhelming majority in the second chamber and two-thirds of the members of the first
chamber, however, voted for the proposal to be considered."

In the debate in the first chamber there was significant critique, but few totally opposed the
abolishment of the husband’s formal sovereignty within the family. There was one exception, a
conservative member, representing peasant groups in the parliament, who rejected the proposal
and characterised it as a lawyer’s work.”® Since the man in the household had his full confidence,
the statutory right of the woman was not so important, he said, and turned against a marriage
solely based on love. “[...] if the home and family should be the basis of society, it will be a
shaky foundation, if it is based on love alone. If love ends, then the basis breaks.” An ideal
marriage for him was a “[...] voluntary and willing fulfilment of the ethical duties”.’*Another
commentator believed that the women’s organizations had too much influence on the bill and he
feared that the proposed law would weaken marriage and increase the divorce rate. He also
objected that society should have the possibility to interfere in the family’s own affairs. He urged
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rejection of the bill and a one-year deferral of the decision.” It was mainly conservative MPs
who spoke for the denial and delay. Many were critical of Scandinavian cooperation and against
what they called “lawyer-elegance”. This critique often referred to rural needs and interests.
Individual ownership and management was seen as a practical problem in a farmer’s household,
and there were fears of a fragmentation of the farmland due to the extended right of inheritance
between spouses that the law also implied.”

The more substantial criticism was more or less explicitly based on a different view of marriage
as an institution. Marriage, according to Swedish tradition was primarily a “religious-moral
home life [...] where you learned to fear God and stay together through thick and thin [...],”
asserted a member of the first chamber.”” Marriage is a commitment for life and not a treaty
which can arbitrarily be set aside, said another, who also turned against the idea of equality
between the sexes. Marriage existed precisely because man and woman were different. For him,
it was “a pure absurdity” that they would be in every way equal.”® Several criticised the bill
because it equalized marriage with a business relationship, and looked to the right of individuals
too much and not to unity and cohesion. “It is individualism which emerges in the first place
with demands for rights. Selfishness and egoism may thus easily enter into coexistence.” That
the public would be allowed to interfere in family affairs angered many. Earlier, the man’s
authority and community of goods held together marriage, but now the law would micromanage
family. Thus, divisive and disruptive elements were brought into cohabitation.?’ The risk was
that the law would discourage marriage and, if that would happen, a key purpose of the new
marriage code, namely raising the marriage rate, would come to nothing.

Of course, those who spoke in favour of the law drew an entirely different conclusion on this
point. It is interesting to note that the defence of home, family and social stability also emerges
as a key point for many of those defending the proposal — not only among conservatives but also
among liberals and within the governing social democrats. This was very clear in the keynote
speech held by the Minister of Justice, Osten Unden, where he stated that the equal status of wife
and husband was, “[...] a guarantee for firm family ties and not a risk of their dissolution”. He
saw the male supremacy and married women'’s legal subordination as anomalies in relation to the
societal development and to the rights long since given unmarried women. That the women’s
organizations were so strongly committed to the reform was, for him, an important argument as
was Scandinavian cooperation. # Most of those who defended the bill emphasised, as Undén did,
the link between equality and the strengthening of family ties. It was particularly important for
the conservatives who argued for a reform.

The new property law rules aroused wide debate. Conservative voices were raised for the
maintenance of the man’s right to administer the joint estate, and many also turned against the
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equal property division after divorce, where the real estate was to now be included.®® The law
proceeded unilaterally from the couple’s individual circumstances and the desire to protect the
wife’s financial interests and had not sufficiently taken account of the succession law effects, it
was argued. The consequence would be that the soil would be “thrown into the commercial
market and become a commodity”.2* This view was not strongly supported in the debate. To
strengthen the family’s right to the soil was hardly in line with the trend in modern agriculture
policy, as the Minister of Justice emphasised.®

What the conservative supporters of the law saw as a major advantage was that they thought that
it would reinforce the division of labour between the sexes. The purpose of the act was to, “[...]
equate man and woman, to bind the woman at home and promote household harmony,” as one of
them put it.%® Someone also made the sober statement, which probably calmed some party
members, that the legal equality due to the husband’s stronger position would not mean an actual
equality. “The proposal has not sought to give the home-working wife full economic equality
with the gainfully employed man, and the proposal has not chosen the solutions with this aim
designated by the women’s organizations,” noted one member, probably thinking of the proposal
made by Georg Stiernstedt.®” In the women’s argument, the big problem with reform was the
difficulty achieving real economic equality. Thus, this became an argument for the reform in a
patriarchal discourse.

The legal rules stating that the spouses were jointly responsible for family maintenance and that
wives got the legal right to receive funds from the husband had, as we have seen, evoked a lot of
debate in the law committees. In the parliamentary debate, it was the group of members, mostly
liberals and some social democrats, who consistently promoted women’s rights who addressed
this issue. One of them, Carl Lindhagen, commented that the proposal’s real genius lay here —
that the wives’ activities in the home were part of the family’s maintenance. He criticised the
debate for only dealing with financial details and wanted to stress the moral progress that the law
represented, expressed by terms such as “humanitarian spirit”, “justice” and “equality”. One
must be realistic, he added. Full economic equality could not be achieved under the current
circumstances, but this was an important step. He and others severely criticized the law for
completely departing from equality by denying women the right to keep their family name and
not giving them full custody of their children. “The principle of male sovereignty probably still
remains in many men’s minds”, Lindhagen concluded.®®

With only minor adjustments in the original proposal, a new Marriage Act was adopted in the
Swedish parliament in spring 1920. Unlike Norway and Denmark, it was decided that parts of
the new law would not apply to current marriages, but only to those entered into after the law
was adopted. Within current marriages, the husband should keep the right to administer the
common estate. The husband’s power in other respects, however, was abolished and married
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women got their majority. Furthermore, the property that a wife acquired after the law had
entered into force should be managed by her, the new inheritance rights should also apply to
these marriages as well and it should be possible for the spouses to sign a prenuptial. ® There
were different opinions among contemporary commentators which option was the best for wives
in these marriages, the one chosen in Sweden or the one preferred in the other Scandinavian
countries, a discussion that is also found within later research.®® A lot of women were present
when the proposal was discussed in the parliament. The vote for women had been decided but
was to be confirmed. Therefore, they had their male allies put forward their claims. The women’s
organizations seem to have been fairly satisfied. The lawyer Mathilda Staél von Holstein, who
had been active in the process from the very beginning, wrote the following in a women’s
journal in 1918:

“It is with joy and gratitude that we have taken note of the proposal. Marriage as a union
consisting of two free individuals has been logically stated in the law. [...] One should wish
this extensive work to be found in each home.”**

In sum, the arguments put forth in the debate were mainly of four different kinds. One was about
the abolishment of male power within marriage, which for the women’s organizations had a
value in itself as a part of a bigger emancipating project. This project looked different for
different organizations, but didn’t prevent a close cooperation between different parts of the
women’s movement. In their quest for making marriage a union between two formally equal
parties, they also had support from radical, mostly liberal politicians. Guaranteeing the
maintenance of wives and children, especially if the husband/father did not act responsibly, was
the second line of argument closely connected to the question of power. A reform of the
marriage law was, from this perspective, a means to solve social problems and not a question for
women in the middle and upper class only, which sometimes is assumed in research. It was as
important, or maybe even more important, for working class women. A third kind of argument
related to the strengthening of the family and the guarantee of its survival in the long-term
perspective. Through equality, which could mean different things, and a greater economic
independence within the family, young women should retain their faith in marriage and have the
courage to marry. This argument could be more or less drastically formulated and was
continually recurring in the debate. Some stressed women’s rights and independence, while
others put forth that the law should prevent immorality or strengthen the gender division of
labour. The latter motif could even get those who where against women’s emancipation to accept
giving married women more individual rights. Finally, it is also relevant to talk about a fourth
line of argument which was perhaps more prominent among lawyers and was quite simply about
a wish to construct a logically consistent and more modern law. It addressed judicial
inconsistencies per se, and pointed to the contradictions that had occurred when unmarried, but
not married, women, got their majority and increased formal rights.
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4. Concluding remarks

The analysis has shown that the debate on the marriage reform was closely intertwined with
other contemporary political debates around for example social reform, population policy and
eugenics. The reform of marriage, including increased individual freedom and gender equality,
was seen as a means to create an orderly and stable society. This interconnection between
liberalization, gender equality and the strengthening of the family was made from the very
beginning of the reform process. The overall interest of protecting the family can be seen as an
important condition for the reform to be accepted. Political actors with very different agendas
could agree and accept the reform from their respective perspectives. The liberalization of
divorce could by conservatives be seen as a means to restore marriage, since they assumed that it
would increase the marriage rate and reduce the illegitimate relations. The same kind of
arguments could be used for accepting the elimination of men’s formal power within the family.
For more left-wing commentators, it could apply to liberals or social democrats, the emphasis
was more on the individual’s and the woman’s autonomy and right.

The arguments for extended individual freedom and gender equality thus appeared side by side
with arguments in defense of the family, and ultimately social stability. The arguments, however,
could be connected in various ways. Concepts such as freedom, equality and family were given
different meanings by different political actors, and they also changed over time. Different views
were put against each other, for example, when discussing why family bonds were loosening.
Was it because of increased immorality, social or economic difficulties or had it perhaps its
ground in what was called the “degeneration” of the human race? Eugenics gradually became an
important motif behind some parts of the reform, which addressed the relationship between
individual freedom and state control. This was a complex relationship, where the aims
sometimes coincided and sometimes not. When the state for example regulated the economic
relationship between the spouses, it was in the name of strengthening both women’s individual
rights and the cohesion within the family.

The combination of liberalization, equality, and state intervention that characterized this reform
has also been highlighted in recent studies of other Nordic welfare reforms. To explain this
peculiar model, researchers have, among other things, emphasized the Nordic political culture’s
imprint of consensus, the benevolent attitude toward government intervention, a peculiar
ideological blend of individualism and collectivism and that Nordic women by tradition have had
relatively independent position.”? This article has not aimed to discuss the more general
explanations, but it is clear that the pursuit of consensus, the ambition to meet both individual
and societal interests, and the inclusion of women in legislative work characterized the process.

Equality was put at the forefront of the debate, which is of interest per se, not at least in a
comparative perspective. But the debate also shows that equality was given different meanings in
different situations and in different parts of the law. Equality was sometimes understood as
sameness but mostly as based on gender difference. The aim to abolish male formal power
within the family, which had been central for the women’s movement from the start, was
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reached. But to give married women a more independent economic position was a more difficult
problem to solve, especially for married women who had no income or property of their own.
How could equality be reached in a society characterized by gender difference? Even if there
was some male resistance against changing the old order, the most crucial problem was the fact
that women’s situation looked very different in relation to class, civil status and in relation to the
labor market. This is clearly reflected in the many debates that took place within the women’s
movement. It was simply difficult to present a proposal fitting all women. The married woman
without financial resources of her own would not become more independent through a system
that was based on individual ownership. That the work in the household would be valued as
maintenance on par with paid employment was therefore a central point in the proposals from the
women’s organizations, as was the mutual maintenance obligation. The equality principle behind
these requirements was based on a broader definition of work, which in fact was at odds with the
economic system based on waged work which gradually was replacing the agrarian-based
household economy. This definition of equality was adapted to the specific historical situation
where housework still was heavy, where public childcare were marginal and the proportion of
married working women low. It was the women’s organizations that put forth this change of
definition, based on a more traditional view of work, by proposing rules aiming to give the
housewife a more economically independent position. It seems reasonable to argue that it was
because of the pressure from these organizations that the rules was adopted.

The new marriage law abolished the husband’s formal power within the family and imposed
equality between the spouses, an equality based, however, on gender difference to a great extent.
The family that the reform constructed cannot be defined in a simple way as a male breadwinner
family, as we have argued in the earlier mentioned research project on the Nordic marriage
reform, but rather as a modified form of a dual breadwinner family, referring to the mutual
maintenance obligation and to the redefinition of housework. * Without denying the deeply
gendered structures within the Nordic countries at that point in time, the reform was a break — if
not a complete break — with an old patriarchal order. Married women got their majority and
became citizens in their own right; the family economy was individualized at the same time as
married women got a more secure economic position within the household.

Within Nordic research two antagonistic positions can be recognized concerning the relationship
between state intervention and gender equality: one where the Nordic welfare state is presented
as women-friendly and another that examines how the state controls women. The analysis of the
early marriage reform questions such a simple division and points to the fact that the state both
protected the rights of the individuals and limited them in the name of the stability of the family
and of society as a whole. ** The reform can actually be seen as an early example of “state
feminism” where gender equality was presented as a positive and necessary value for modern
society.

% For a more general discussion on this and on similarities as well as differences between the Nordic countries see Melby et al
2010.
% For a similar view see Berggren & Tradgardh 2006, Lundberg & Tydén 2007.
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